SMITHMOORE 434 Fayetteville Street
LEMHERWOOD Suite 2800

ATTORNEYS AT LAW Raleigh’NC 27601
January 11, 2018

Ms. Lynn Jarvis

Chief Clerk

North Carolina Utilities Commission
430 N. Salisbury Street

Raleigh, NC 27603

RE: North Carolina Clean Energy Business Alliance
In the Matter of Petition for Approval of Competitive Procurement of
Renewable Energy Program
NCUC Dockets E-2, Sub 1159 and E-7, Sub 1156
ATTACHMENT TO JOINT COMMENTS OF NORTH CAROLINA
CLEAN ENERGY BUSINESS ALLIANCE AND NORTH CAROLINA
SUSTAINABLE ENERGY ASSOCIATION
PART 2 OF 2

Dear Ms. Jarvis:

On behalf of the North Carolina Clean Energy Business Alliance (“NCCEBA”) and
North Carolina Sustainable Energy Association (“NCSEA”), we hereby submit the
Attachment as referenced in the Joint Comments of NCCEBA and NCSEA that were
filed with the Commission on January 10, 2018 in the above referenced dockets.

This Attachment was filed on January 10, 2018 as well, but was rejected. Notice of
same was received this morning. The Attachment to the Joint Comments was
rejected because a docket number was not shown on the Attachment itself. Docket
numbers have now been noted on the Attachment.

The Commission’s system also rejected the filing yesterday evening when filed as a
whole due to the size of the document being too large. Therefore, we are herewith
submitting the Attachment in two parts — Part 1 of 2 and Part 2 of 2. Please accept
Part 2 of 2 as attached. The filing of Part 1 of 2 superseded this submittal.

Thank you in advance for your assistance. If you have any questions or comments
regarding this filing, please do not hesitate to call me.

Very truly yours,

/s/Karen M. Kemerait
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PART 2 OF 2

ATTACHMENT TO JOINT COMMENTS OF NCCEBA
AND NCSEA FILED ON 1-10-2018 IN DOCKET
NUMBERS E-2, SUB 1159 AND E-7, SUB 1156

DUKE ENERGY PROGRESS/CAROLINAS, LLC

negligence of such claiming Party, and which, by the exercise of Commercially Reasonable
Efforts, the claiming Party is unable to overcome or avoid or cause to be avoided and, (E)
delays in obtaining goods or services from any subcontractor or supplier caused solely by
the occurrence of any of the events described in the immediately preceding subparts (A)
through (D). The acts, events or conditions listed in subparts (A) through (E) above shall
only be deemed a Force Majeure if and to the extent they actually and materially delay or
prevent the performance of a Party’s obligations under this Agreement and: (i) are beyond
the reasonable control of the Party, (ii) are not the result of the willful misconduct or
negligent act or omission of such Party (or any person over whom that Party has control),
(iii) are not an act, event or condition that reasonably could have been anticipated, or the
risk or consequence of which such Party has assumed under the Agreement; and, (iv)
cannot be prevented, avoided, or otherwise overcome by the prompt exercise of
Commercially Reasonable diligence by the Party (or any Person over whom that Party has
control).

14.1.1. Notwithstanding anything to the contrary herein, Force Majeure will not include
the following: (a) any strike or labor dispute of the employees of either Party or
any subcontractor that is not part of a nationwide strike or labor dispute; (b)
any difficulty in obtaining or maintaining sufficient, or appropriately skilled,
personnel to perform the work in accordance with the requirements of this
Agreement; (c) normal wear and tear or obsolescence of any equipment; (d)
Buyer’s inability to economically use or resell the Product delivered and
purchased hereunder; (e) Seller’s ability to sell the Product (or any component
of the Product) at a more advantageous price; (f) loss by Seller of any
contractual arrangement; (g) any Regulatory Event; (h) loss or failure of Seller’s
supply of the Product or inability to generate the Product that is not caused by
an independent Force Majeure event; (i) the cost or availability or unavailability
of fuel, solar energy, wind, or motive force, as applicable, to operate the
Facility; (j) economic hardship, including, without limitation, lack of money or
financing or Seller’s inability to economically generate the Product or operate the
Facility; (k) any breakdown or malfunction of Facility equipment (including any
serial equipment defect) that is not directly caused by an independent event of
Force Majeure; (I) the imposition upon Seller of costs or taxes allocated to Seller
hereunder or Seller’s failure to obtain or qualify for any tax incentive,
preference, or credit; (m) delay or failure of Seller to obtain or perform any
Permit; (n) any delay, alleged breach of contract, or failure under any other
agreement or arrangement between Seller and another entity, including without
limitation, an agent or sub-contractor of Seller (except as a direct result of an
event of Force Majeure defined in 14.1(E)); (o) Seller's failure to obtain, or
perform under, the Interconnection Agreement, or its other contracts and
obligations to Transmission Provider; or (p) increased cost of electricity, steel,
materials, equipment, labor, or transportation.

14.2. Event. If either Party is rendered unable by Force Majeure to carry out, in whole or in part,
any material obligation hereunder, such Party shall provide notice and reasonably full details
of the event to the other Party as soon as reasonably practicable after becoming aware of
the occurrence of the event (but in no event later than three (3) Business Days of the initial
occurrence of the event of Force Majeure). Such notice may be given orally but shall be
confirmed in writing as soon as practicable thereafter (and in any event within ten (10) days
of the initial occurrence of the event of Force Majeure); provided however, a reasonable
delay in providing such notice shall not preclude a Party from claiming Force Majeure but
only so long as such delay does not prejudice or adversely affect the other Party.
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